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Case No. 08-888-EL-ORD 

BEFORE 

THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Adoption of Rules for 
Alternative and Renewable Energy 
Technology, Resources, and Climate 
Regulations, and Review of Chapters 4901:5-1, 
4901:5-3,4901:5-5, and 4901:5-7 of the Ohio 
Administrative Code, Pursuant to Chapter 
4928.66, Revised Code, as Amended by 
Amended Substitute Senate Bill No. 221. 

OPINION AND ORDER 

The Commission finds: 

BACKGROUND: 

On July 31, 2008, Amended Substitute Senate Bill No. 221 (SB 221) was enacted to, 
among other things, substantially revise Chapter 4928 of the Revised Code, in addressing 
energy efficiency and alternative energy resources, renewable energy credits, dean coal 
technology, and environmental regtdations. 

On August 20, 2008, the Commission issued an entry requesting comments from 
interested persons to assist in the review of new rules and rule changes proposed by the 
Commission's staff in response to SB 221. Staff proposed modifications to the current 
forecast rules contauied m Chapters 4901:5-1, 4901:5-3, 4901:5-5, and 4901:5-7 of the Ohio 
Administrative Code (O.A.C), and the creation of three new O.A.C. chapters: 

4901:1-39 Energy Effidency and Demand Reduction Benchmarks 
4901:1-40 Alternative Energy PortfoHo Standard 
4901:1-41 Greenhouse Gas Reporting and Carbon Dioxide Control 

Planning. 

Comments and/or reply comments to the staff proposal were filed by the following 
parties: 

American Ag Fuels, a producer of biodiesel fuel within Ohio 
The American Electric Power operating companies, Columbus Southern 

Power Company and Ohio Power Company (AEP) 
American Mimicipal Power-Ohio, Inc. (AMP-Ohio) 
The American Wind Energy Assodation, Wind on the Wires, Ohio 

Advanced Energy, and Environment Ohio (Wind Advocates), a 
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coalition of wind power and energy trade assodations, and an 
environmental advocacy organization. 

APX, Inc., an ir\frastructure provider for environmental and energy 
markets in renewable energy and greenhouse gases 

Buckeye Power, Inc. 
The city of Cleveland, Ohio 
The Climate Registry, an intemational nonprofit organization for 

envirorunental reporting programs 
Constellation NewEnergy, Inc.; Direct Energy Services, LLC; and Integrys 

Energy Services, Inc. (Competitive SuppUers) 
The Coimcil of Smaller Enterprises (COSE), a support orgaruzation for 

small businesses in northeast Ohio 
The Dayton Power and Light Company (DP&L) 
Duke Energy Ohio, Inc. (Ehike) 
East Ohio Gas Company, dba Dominion East Ohio 
EnerNOC, Inc., a demand response, energy efficiency, and energy 

management services provider in the Uruted States and Canada 
Environment Ohio, a dtizen-based statewide environmental group 
The FirstEnergy Corporation operating companies, Ohio Edison 

Company, Cleveland Electric Illuminating Company, and Toledo 
Edison Company (FirstEnergy) 

Global Energy, Inc., a developer, owner, and operator of advanced energy 
fadlities with specific focus on gasification of soUd feedstock 
materials such as Ohio coal and biomass based renewables. 

The Great Lakes Energy Development Task Force of Cuyahoga County, 
Ohio 

Greenfield Steam & Electric Co., an Ohio-based solar energy system 
manufacturer 

The dty of Hamilton, Ohio 
Jon A. Husted, Speaker of the Ohio House of Representatives 
Industrial Energy Users-Ohio (lEU) 
Interstate Gas Supply, Inc. 
The Kroger Company, Inc. (Kroger) 
LS Power Assodates, L.P., a group of developers, owners, operators, and 

investors of independent power generation in the United States 
The Mid-Ohio Regional Planning Commission and the Center for Energy 

& Envu-onment (MORPC) 
New Generation Biofuels (New Generation) 
Norton Energy Storage, Ltd. (Norton) 
Nucor Steel Marion, Inc. (Nucor) 
The Ohio Consumer and Environmental Advocates (OCEA), a consortium 

that includes the Office of the Ohio Consumers Counsel, dty of 
Toledo, Ohio Partners for Affordable Energy, Ohio Interfaith Power 
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and Light, Appalachian People's Action Coalition, Citizen Power, 
Northwest Ohio Aggregation CoaUtion, Edgemont Neighborhood 
Coalition of Dayton, Natural Resources Defense Coundl, the 
Northeast Ohio Public Energy Coundl, Sierra Club - Ohio Chapter, 
Environment Ohio, Midwest Energy Efficiency Alliance, Sun 
Edison, Northeast Ohio Public Energy Coundl, AARP-Ohio, 
Citizens for Fair Utihty Rates, Neighborhood Envirorunental 
Coahtion, Cleveland Housing Network, Empowerment Center for 
Greater Cleveland, Coimsel for Citizens Coalition, United 
Clevelanders Against Poverty, Communities United for Action, and 
Ohio Farmers Union. 

The Ohio Energy Group (OEG), a coalition of industrial customers 
The Ohio Envirorunental Coimcil (OEC), a nonprofit, charitable 

organization comprised of a network of over 100 affiliated group 
members, seeking to promote a healthier environment for Ohioans 

The Ohio Farm Bureau Federation (Farm Bureau) 
Ohio Fuel Cell Coalition 
PJM Environmental Information Services, Inc. 
Rolls-Royce Fuel Cell Systems 
The Sierra Club 
The United Steelworkers, District 1 
Vertus Technologies Industrial LLC (Vertus) 

DISCUSSION: 

The August 20, 2008, entry issued in this case uiduded staff's proposed 
modifications to the gas forecasting rules in Chapter 4901:5-7, O.A.C, to accommodate the 
inclusion of a new separate rule listing all the defined terms to be used in the gas forecast 
chapter. Currently, Rule 4901:5-1-01, O.A.C, defines terms to be used in all four 
forecasting chapters, including Chapter 4901:5-7, O.A.C. To comport with the 
Commission's rulemaking practices, such as the inclusion of all defir\itions in the first rule 
of each chapter, and a purpose and scope statement in the second rule, staff also proposed 
modifications to Chapters 4901:5-1 and 4901:5-3, which generally govern long-term 
forecast reports and the assodated filing requirements for any person required to file a 
long-term forecast report under Section 4935.04, Revised Code. Although the proposed 
revisions to these forecasting chapters were served upon all gas and natural gas 
companies, we are concerned that the proposed modifications may not have been 
sufficiently reviewed by all industry partidpants as the instant case is only designated by 
the electric industry case t5^e. Moreover, these chapters are due to be reviewed in 2010 
pursuant to Section 119.032, Revised Code. Accordingly, except for the correction of two 
O.A.C references that are incorrect in the existing rules, we v ^ postpone our 
consideration of modifications to the forecasting chapters that would impact the gas and 
natural gas companies until our five-year review that is scheduled to occur next year. 
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Therefore, we will limit changes in this proceeding to those required by SB 221. 
Additional suggestions or modifications may be considered in next year's proceeding, 
which will include both gas and electric forecasting chapters. 

Before addressing the individual chapters and rules, we would like to thank all 
participants for the development of these rules and the insightful comments and reply 
comments submitted in this proceeding. In some instances, we will be making substantial 
changes to the structure and content of the rules proposed by staff, often at the suggestion 
of the comments that we have received. However, due to the volume of materials and 
time constraints, we will not attempt to address every issue or suggestion raised. In 
certain instances, we may have incorporated suggested changes into our rules or 
addressed concerns without expressly acknowledging the source of the suggestion in this 
order. To the extent that a comment is not specifically addressed in this order or 
incorporated into our adopted rules, it has been rejected. 

Given the extremely hasty process for rulemaking imposed by statutory 
requirements, OCEA suggested that this Commission not rely on the usual five-year 
review schedule mandated by Section 119.032, Revised Code, but instead establish an 
expedited schedule of annual and bieruiial proceedings for which the parties might better 
plan and devote the resources necessary for the complex review of these matters. We 
appreciate the concerns of all stakeholders in the development of regulations and 
processes to implement the mandates of SB 221 while balancing the interests of the 
ratepayers, the electric utilities, industry partidpants, and the public. 

While we recognize that these rules may require review and modification prior to 
the normal five-year review schedule, particularly with respect to recent amendments to 
SB 221, we believe it would be premature to establish a schedule for the next review of 
these materials at this point. However, as discussed below, we also recognize the need for 
further development and consideration of more detailed subjects, such as measurement 
and verification standards. In addition, we expect the resources of this Commission, the 
electric utilities, and all stakeholders wiU be better devoted to the development of the 
assessment potential and program planning requirements adopted in the new rules added 
to Chapter 4901:1-39. Accordingly, our focus in this proceeding is the adoption of a 
flexible framework that meets the statutory obligatior\s imposed upon the electric utilities 
and this Commission, while also encouraging the development of new technologies or 
processes to maximize public benefits. In many instances, we believe the use of 
workshops, collaboratives, or other forums may provide better options than a continuous 
rulemaking proceeding for dealing v^th these matters. 

With respect to each of the chapters, the Conmiission has adopted a uniform format 
of listing all definitions applicable to the chapter in the first rule, while the second rule 
contains a statement of purpose and scope. The Commission is revising staff's proposed 
rules to modify or include in the purpose and scope rule of each chapter a provision that 
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allows the Commission to waive a rule for good cause shown. Some of the comments 
opposed staff's proposed rule, stating that the Commission carmot create a rule that allows 
the agency to waive statutory requirements imposed on the electric utilities or the 
Commission itself by SB 221. Although a modified rule waiver provision is included in 
each chapter, we agree that the Commission cannot have a rule or issue any order that is 
inconsistent with any statute. 

Chapter 4901:1-39 Energy Effidency and Demand Reduction Benchmarks 

Many comments criticized proposed Chapter 4901:1-39 as being confusing and 
incomplete, and suggested numerous changes to the rule structure and substance to darify 
the Commission's process for compliance with SB 221 requirements under Section 4928.66, 
Revised Code. OCEA and OEC both offered substantial rewrites and additions to this 
chapter. OEC argues that it would make more sense to present the requirements for 
benchmark reports before setting out the procedure for the review and approval of the 
reports, and suggests switching the order of Rules 4901:1-39-03 and 4901:1-39-041 to 
reorder the rules in a fashion consistent v\dth the format proposed in Chapter 4901:1-40 for 
evaluating compliance with benchmarks governing the resource mix of power supply 
portfolios. 

OCEA proposes a rewrite of Rule 39-04 to cover spedfic aspects of the annual 
benchmark review process, and new rules that focus on the forward-looking energy 
efficiency and peak-demand reduction program plaiming process, evaluation, 
measurement, and verification requirements, and the reporting of past activities, which 
contains parts of the staff-proposed Rule 39-03 on the filing and review of a benchmark 
report. 

We agree that a rewrite of this chapter is necessary. As an initial matter, we have 
adopted the title "Energy Effidency and Demand Reduction Programs" for this chapter as 
opposed to "Energy Effidency and Demand Reduction Benchmarks." This title more 
accurately reflects that Section 4928.66, Revised Code, mandates that each electric utility 
implement energy effidency and peak demand reduction programs to meet statutory 
benchmarks. 

The rules we are adopting through this order incorporate substantial changes in 
both structure and substance as suggested in the comments and reply comments. These 
changes reflect our statutory obHgations to foster programs that will promote and 
encourage conservation of energy in accordance with Section 4905.70, Revised Code, and 
to encourage innovation and market access for cost-effective demand-side retail electric 

Hereafter, the Commission will refer to specific rules contained in Chapters 4901:1-39, 4901:1-40, and 
4901:1-41 by their last four num.bers instead of fbe fuU code section being discussed in each subsection of 
the order. 
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service under Section 4928.02(D), Revised Code. As the energy effidency benchmarks 
represent the minimum energy efficiency savings required by Section 4928.66(A)(1)(a), 
Revised Code, and the substitution of cost-effective energy effidency for retail electric 
service is, by definition, more cost-effective for cot\sumers, these rules are designed to 
require electric utilities to deploy all cost-effective energy effidency measures. 

The six proposed rules are being revised and expanded to eight rules to reflect a 
focus on the program planning and review process. As a result, word-for-word 
comparisons may not be helpful in many instances, particularly with the proposed Rule 
39-03: "Filing and review of the benchmark report," and proposed Rule 39-04: ''Benchmark 
report requirements," which are being eliminated in favor of four new rules: 

39-03: Program planning requirements. 
39-04: Program portfoHo plan and filing requirements 
39-05: Benchmark and annual status reports 
39-06: Review of annual reports and issuance of the Commission 

verification report 

As a result, proposed Rule 39-05: "Recovery mecharusm," and proposed Rule 39-06: 
"Commitment for integration by mercantile customers/' have been moved to Rules 39-07 
and 39-08, respectively. 

With regard to the suggestions of an independent collaborative serving in the role 
of program administrator for demand-side management (DSM) programs, we note that 
Section 4928.66, Revised Code, places the responsibility of implementing programs on the 
electric utiUties. While we believe that the use of third-party administrators may be 
appropriate in some cases,^ and that the participation of stakeholders vdll play a crudal 
role in the success of an electric utility's compliance with SB 221 mandates, we do not 
believe the suggested shift of admirustrative duties would be appropriate without further 
consideration. This Commission has fostered the establishment of such groups in past 
proceedings, and we expressly encourage stakeholder collaboration in new Rules 39-02, 
39-03(D), and 39-04(C)(2), but we do not beUeve it would be appropriate to delegate an 
electric utiHty's responsibihties to such a group at this time. 

The comments also advocate adopting spedfic protocols, such as the Total Resource 
Cost Test as defined in the California Standard Practice Manual, for the purpose of 
ensuring that programs are cost effective. In response, we are adopting definitions for 
"cost effective" and "total resource cost test" in paragraphs (G) and (W) of new Rule 39-01, 

See, e.g.. In the Matter of the Application of the Ohw Edison Company, the Cleveland Electric Illuminating 
Company, and the Toledo Edison Company, Case No. 08-935-EL-SSO, Second Opinion and Order (March 25, 
2009) at 13-14,18-19. 



08-888-EL-ORD -7-

as well as including new requirements for electric utilities to ensure cost-effective program 
portfohos under Rule 39-04(B). 

In addition, OCEA and others urge that energy effidency programs be made 
available to all customer classes. This Conamission expects the utilities and stakeholders to 
suggest a broad array of programs to all customer dasses in order to achieve the statutory 
benchmarks, and we have expressly included "equity among customer classes" as a 
criteria in assessing program potential under new Rule 39-03(B)(6). However, we also note 
that programs directed at certain customer classes may offer cost and benefit advantages 
over programs directed at other customer dasses. We will weigh and balance these issues 
as we review the program plans and portfolios in accordance with new Rule 39-04. 

Many of the comments also criticize the proposed Chapter 4901:1-39 for appearing 
to delegate various Commission responsibihties to its staff by failing to expressly 
incorporate Commission approval. OEC suggests that the benchmark review process 
work in the same manner as a general rate or GCR case, under which staff conducts an 
investigation of the electric utility's benchmark report and issues a staff report, to which 
interested parties, induding the electric utility, would have the right to file objections. 
Such objections would frame the issues in the case, and a hearing would be held upon the 
issues raised by the objections after providing the parties the opportunity to engage in 
discovery and to file testimony in support of their positions. If no objections are filed, the 
Conunission would proceed directly to order. Under either scenario, OEC points out that 
it is the Commission which must ultimately issue an order determining whether the 
electric utility has compHed with the benchmarks if, for no other reason, because under 
staff-proposed Rule 39-05(A), the approval of the benchmark report is condition precedent 
to an application by the electric utility for cost recovery. 

New Rule 39-04(E) assures that there will be a hearing on the planned portfolio of 
programs offered by an electric utility. It also assures that the process will be transparent, 
and that intervenors v^U have the opportunity to participate and to conduct discovery. 
Likewise, new Rule 39-06 provides for intervenor participation in the armual review of the 
electric utility portfolio status reports and an opportimity for input in the new annual 
Commission verification report required by Section 4928.66(B), Revised Code.. 

With respect to Chapter 4901:1-39, FirstEnergy criticizes the proposed rules for 
failing to clarify that improvements to transmission infrastructure owned and operated by 
an electric utility affiliate, such as American Transmission Systems, Incorporated, a 
FirstEnergy affiliate, qualify as an energy effidency program, either on a stand-alone basis 
or as part of an electric utility program to reduce fine losses under Section 
4928.66(A)(2)(d), Revised Code. FirstEnergy notes the absence of any conflicting authority 
and argues that line-loss improvements to third-party transmission assets represent true 
reductions in energy production for the same usage at the customer level, and also offer 
one of the best values for energy effidency. FirstEnergy contends that such loss reductions 
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directly benefit customers through lower transmission rates passed through to retail 
customers, and indirectly through lower emission and resource costs for generation to 
meet customer demand. 

We note that Section 4928.66(A)(2)(d), Revised Code, spedfically includes 
transmission infrastructure improvements that reduce line losses as appropriate means of 
achieving energy efficiency benchmarks. We also note that Section 4928.66(A)(1)(a) and 
(b). Revised Code, require an electric utility to implement programs to meet the energy 
savings and peak demand reduction bendunarks. Any lack of spedfic mention in either 
the proposed or the final rules does not change the law. Transmission infrastructure 
improvements count. We further note that measuring and verifying net line-loss 
reductions will require documentation. In this regard, we recognize the need for an 
efficient and transparent process to adopt and pubUsh Coramission-approved guidelines 
of recognized industry standards, protocols, and best practices to be used by stakeholders 
in the measurement and verification of energy efficiency programs, and we intend to select 
an appropriate forum to address these matters in the near future. 

4901:1-39-01 Definitions: 

Several comments critidze some of staff's proposed definitions as failing to reflect 
the legislative intent or specific meanings within the context of their usage in SB 221. 
Others noted that certain terms appear throughout Chapter 4901:1-39 but were not 
expressly defined in the proposed Rule 39-01, while other terms are used interchangeably 
even though they have substantially different meanings or are used in a manner 
inconsistent with the meaning commonly ascribed by the industry. We agree with some of 
these criticisms and have modified this chapter to use terms consistently and have 
expanded the number of definitions so that each term's meaning is dear. 

AEP recommends using a definition for "demand response" based on language 
developed by the United States Demand Response Coordinating Committee to mean 
"providing electricity customers in both retail and wholesale markets with a choice 
whereby they can respond to djmamic or time-based prices or other tj^es of incentives by 
reducing and/or shifting usage, particularly during peak periods, such that demand 
modifications can address issues such as pricing, reliability, emergency response, and 
infrastructure planning, operation, and deferral." 

Kroger recommends that this definition include any "change in the customer's 
behavior or a change in customer owned or operated assets that effeds [sic] the quaUty 
and/or timing of the electridty consumed as a result of price signals or other incentives." 

Nucor suggests that "demand response" should be expanded to include all 
interruptible programs. OEC contends Nucor's definition appears to confuse the concept 
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of energy savings (i.e., redudng total kWh consumption) with the concept of "demand 
reduction" (i.e., reducing the kW of demand experienced at a particular point in time.) 

We are revising this definition in Rule 39-01(H) to simplify and more broadly 
capture the concept for application in this chapter. 

Duke criticizes the proposed defirution of "energy effidency" as being vague and 
giving no direction on how the term would be measured. AEP recommends using a 
definition based on that used by the United States Department of Energy to reflect a 
reduction of electridty constunption while retaining comparable functionaUty for which 
the electric service is being used: 

"Energy efficiency" means programs or measures that are aimed at 
reducing the energy used by specific end-use devices and systems, 
typically without affecting the services provided. These programs or 
measures reduce overall electridty consiunption (reported in 
megawatt hours) often v^thout explicit consideration for the timing of 
the program-induced savings. Such savings are generally achieved by 
substituting technologically advanced equipment to produce the same 
level content of the useful output from a process, device, or system 
divided by the energy input into that process, device, or system. 

FirstEnergy suggests a different definition: 

"Energy efficiency" means programs or measures that reduce or 
manage the consumption of energy while maintaining or improving 
the end-use customer's existing level of functionaHty, or while 
maintaining or improving the utiUty system functionaUty. 

Kroger requests that the proposed definition of "energy effidency" be darified by 
eliminating the term "energy content" since, Kroger contends, there is no consistent, 
practical, and verifiable way to measure energy content. Instead, Kroger suggests the term 
be defined as "the useful output from a process, device, or system divided by the energy 
input into that process, devise or system." 

MORPC suggests that "energy effidency" should be defined as "means, programs 
or measures that reduce or manage the consumption of energy, while maintaining or 
improviag the end-use customer's existing level of functionality, or while maintaining or 
improving the utiUty system functionality." 

However, Nucor suggests that "energy effidency" indude any production process 
that uses recycled materials for the majority of its raw materials, as such process uses less 
energy. Nucor's proposal is opposed by OEC and OCEA, which argue that the use of 



08-888-EL-ORD -10-

recycled materials, by Nucor, does not achieve the purposes of SB 221 to encourage electric 
utility and customer-sited efficiency investments to reduce the long-run cost of service. 
They contend that electric utility customers should not be required to assist funding 
measures where the associated payback period is such that the measure would have been 
undertaken in any event simply because it makes economic sense to do so. OCEA 
indicates that Nucor's suggestion might be appropriate if a fadlity could utilize recycling 
as a method to reduce the energy intensity of its processes in a manner that could be 
evaluated under appropriate protocols. 

The term "energy efficiency" evokes an intuitive, common sense understanding 
among most parties, although a solid tedmical definition is elusive. Many of the parties 
rely upon the U.S. Department of Energy's website description of the term for their 
suggestions. Those definitions refer to programs or activities aimed at redudng energy 
usage while maintaining the quality and quantity of goods and/or services derived firom 
an energy using device or process. No technical definition is given. The Energy 
Information Agency (EIA) declares, "Most of what is defined as energy efficiency is 
actually energy intensity. Energy intensity is the ratio of energy consimiption to some 
measure of demand for energy services—^what we caU a demand indicator."^ The EIA 
suggests that the more critical issue is how to measure energy intensity as a surrogate for 
energy efficiency.^ 

We will revise the definition of "energy efficiency" in Rule 39-01(1) to eliminate the 
use of "energy content" and to provide a simple, but appropriate defirution, based on the 
one suggested by FirstEnergy. It v̂ dll now read as follows: 

"Energy effidency" means reducing the consumption of energy 
while maintaining or improving the end-use customer's existing 
level of functionality, or while maintaining or improving the utiUty 
system functionaUty. 

Nucor states that the defirution of "peak demand reduction" should make expUdt 
reference to interruptible rates in order to ensure that such rates are properly recognized 
as peak-demand reduction mecharusms. Further, Nucor beUeves that the definition 
should establish that, for a customer partidpating in a peak-demand reduction program or 
rate, the customer's demand reduction should be measured with reference to the 
customer's peak bilUng demand, rather than some other approach, such as customer's 
average demand. Kroger concurs with Nucor's suggestion and further recommends that 
the Commission identify spedfic hourly ranges in the day, as weU as months of the year, 
and days in those months, that would constitute peak periods. 

^ See "Energy Efficiency - Definition" at http://www.eia.doe.gov/emeu/efficiency/defimtion.htm 

^ See "Energy Efficiency Measurement" at http://www.eia.doe.gov/emeu/efficiency/measure_discussion.htm 

http://www.eia.doe.gov/emeu/efficiency/defimtion.htm
http://www.eia.doe.gov/emeu/efficiency/measure_discussion.htm
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OEC states that the proposed definition of "peak demand reduction" does not 
correspond with the way the term is typically used in the industry. It suggests that the 
language be refined to clarify the distinction between peak-shifting strategies, which are 
properly part of the peak-demand reduction toolkit, and energy effidency efforts designed 
to reduce overall consumption, which are subject to separate requirements. 

The Commission has dedded to eliminate this definition but we have included this 
term by reference to statutory provisions in the new definitions for "peak-demand 
baseline" and "peak-demand benchmark" in Rule 39-01(P) and (Q). 

The definition for "renewable energy credit" is also being eUminated as it is not 
used in our revised Chapter 4901:1-39, but is used in Chapter 4901:1-40, and thus, wiU be 
discussed below. 

The comments also contained many suggestions for new terms to be defined in this 
chapter. As previously noted, the proposed third and fourth rules for this chapter were 
substantially rewritten and expanded into four separate rules, largely at the suggestion of 
the comments filed in this case, with new definitions being added for 17 new terms. Our 
revisions to Chapter 4901:1-39 focus on program plaiming and development, in a 
continuous, transparent process that encourages stakeholder partidpation. In revising this 
chapter, we have incorporated suggestions for adopting the new definitions for "energy 
baseline" and "energy benchmark" with resped to both energy effidency and peak-
demand reduction levels, as well as specific definitions for "program" and "measure" to 
help clarify our intent in applying these expanded rules. We are also adopting definitions 
to describe the portfoUo of programs to be developed and reviewed under the revised or 
new Rules 39-03 through 39-09. Many of these new definitions, such as "achievable 
potential," "committed savings," "economic potential," "market transformation," and 
"technical potential," are future-looking or planning-related terms, while others, such as 
"nonenergy benefits," "total resource cost test," and "verified savings," have been added 
to address measurement and verification issues. In addition, we are including the term 
"independent program evaluator" to provide for the third-party monitoring and 
verification of program results and evaluation. 

4901:1-39-02 Purpose and scope 

This rule is being rewritten to more clearly refled the development of programs 
necessary to meet the energy effidency and peak-demand reduction goals of Section 
4928.66, Revised Code, including the partidpation of stakeholders in implementing such 
programs. 

With regard to proposed Rule 39-02, Kroger asserts that an electric utility should 
not receive credit or benefit from a mercantile customer's investment in energy effidency 
or demand reduction that has occurred, or wiU be made in the future, irrespective of the 


